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DELIVERED BY FEDERAL EXPRESS

Mr. Benjamin P. Alexandcr
Case Manager
United States Couft of Appeals for the
Sixth Circuit
100 East Fifth Street, Room 540
Potter Stewart U.S. Courthouse
Cincinnati ,  Ohio 45202-3988

Dear Mr. Alexander:

On behalf of Environmental Geo_Technologies, LLC (,,EGT,,), I enclose forfiling the original Decraration- ofRonard A. ring 1'anJ'uxtrrbit A thereto) (the
"Dec laratio'''), which is Exhibit D to petitio'er"Environmentar Geo-Technologies,
LLC's Emergency Motion and Legar Argument for lrnmediate Stay of Environme-ntalProtection Agency orders and permit Termination proceeding rending n"ri".,' iirr"''Motion"), which u'as filed on september 12,2007. pursuant to your instructions, Iam sending only the original, as you previously made copres trom the Declaration thatwe faxed on September 13,2007.

I am also_serving copies of the Declaration on respon<lents United Statesl,nvlronmental Protection Agency, United States En'ironmental protection AgencyEnvironmental Appears Board, and Stephen L. Johnson, Administrator, united statesEnvironmental Protection Agency u, *"ll r. on RonuiJ A. King, Esq., attorney forproposed intervenors police a'd Fire Retirement System ot'the city of Detroit. RDD

Carolyr A- Sullivan, Esq.
Direct Dial: 262-951 -4536
csulliva@r einhartlaw.com

Re: Case No.07-4041, Environmental Geo_
Technologies, LLC v. Llnited States
Environntental Protection Agency, et
al.
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Investment corp., and RDD operations, LLC. A certificate of service is alsocnclosed.

1'hank you.

Yours very truly,
a

./,t r A /, .r
C%ffifilU' >$uuunzt'
Carolyn A. Sullivan

WAUKESH\55288CAS:TLM

Enc.

Clerk of the Board, tJ.S. Environmental protection Agency Environmental
Appeals Board (w/enc. by Federal Express)
Mr. StepJren L. Johnson, U.S. Environmental protection Agency (w/enc. byFederal Express)
Lynn Buhl, Esq,, U.S, Environmental protection Agency (denc.)
Thomas J.J(rueger, Esq., U.S. Environmental protJction Agency, Region 5w/enc. by Federal Express)
Mr. Dimitrios Papas (w/errc.)
Henry J. Brennan, III, Esq. (w/enc.)
Gary A. Perers. Esq. (urenc.)
Francis X. Lyons. Esq. (w/cnc..)
Mr. Richard Por.vals (w/enc.)
Ronald A. King, Esq. (w/enc.)
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Mr. Michael C, Vilione (w/enc.)U.S. Environmental protectron Asencv
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||J/,IRONMENTALGEo-rECHNoLocIES, 
CaseNo. 07-4041 i:.:ii,t.i::,iiiilS t!::,.t:t

pctitioner,

LINITED STATES ENVIRONMENTAL
PROTECTION ACENCY; UNITED STATES DECLARATION oF RONALD A. KING
ENVIRONMENTAL PROTECTION
AGENCY APPEALS BOARD; STEPHEN L.
JOHNSON, ADMINISTRATOR, LTNITED
STATES ENVIRONMENTAL PROTECTION
AGENCY,

Respondents.

STATE OF MIChIGAN

COLTNTY OF INGHAM

)
)
)

S S , .

I, Ronald A. King, being duly sworn, deposes and states as follows:

l. I am an attomey with the law finn of crark Hill pLC, and am I admitted to Drachce

before the Sixth Circuit Court ofAppeals.

2. I am an attomey for the police and Fire Retirement system of the city of Detroit

("PFRS) and its wholly owned subsidiaries RDD Investment corp. and RDD operations, LLC

(collectively, "RDD).

3. I am lamiliar wifh underground Injection control permits # Ml-r63-lw-c007 and

MI-163-1w-c008 (the "Permits") that the United states Environmental protection Agency

C'EPA) issued to Environmental Disposal systems, Inc. ("EDS") for the facility located at

28470 citrin Drive in Romulus, Michigan (the "Facility"). I am familiar with the operation of

the Facility and the communications between pFRS and RDD and the EpA from october of
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2006 though the present; the Fcbruary 28, 2007 request to transt-er the pennits submitted to the

EPA by EDS, Environmenral Geo-r'echnologies, LLC (.EGT') and RDD, and the EpA,s Apnl

12' 2007 Notice oflntent to Terminate the permits and the subsequent rerated proceedings.

4 on or abo't June 20, 2007, I preparetl a chronology of relevant facts relating to the

Permits, the Facility, and the pFRS and RfJD's invorvement with same covering the period from

approxtmately October o1'2006 though June of 2007,which was submitted as piul of the June20,

2007 Public cornment of the pFRS and RDD submitted rn response to the EpA,s Notice of

Intent to Terminate the permits.

5 I prepared the chronology of relevant facts upon a review ofrelevant documents and

familiarity with the facts and circumstances relating to the Facility and the permits iiom

approximately October of2006 though June of 200.1 .

6' Attached hereto as Exhibit A is a true and accurate excerpt from the chronology of

relevant facts.

T The excerpt attached as Exhibit A represents my understanding of the events

chronicled based on my review cf rerevant documents and records, and based on my famiriarity

with and understanding of the facts and circumstances relating to the permits and the Facility

from about October of2006 through June of 200j.

FI-,RTHER DEPONENT SAYETH NOT.

7- /L.-7

Subscribed and sworn to before me

24

RNI{,EIIilUnnVits

trWffitr,

Date
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EXHIBIT A

Excerpt reproduced fiont the June 20, 2007 Public Conrnent of the police untl Fire Retiremeyft
syste', of the city of Detroit, RDD Investment corp. ani RDD operarions, LLC to the
Environntental Protection Agency's April 12, 2007 Notice of Intenr tu ferminate lJnderground
I nj e cti otl Control P erln its MI- 1 6 3 - j W- C 007 AND MI_ I 6 3 _ I W_ C 00 8.

33. on or about November 1, 2006, reprcsentatives of the pFRS met with the owner or-

EDS to negotiate tetms of a transfer of ownership/operation of the Facility. In the absence of a

couft order or agreement with EDS, the pFRS or its designees had no legal nght to entry at the

Facility and no right to interfere with EDS' business rerationships or expectancies.

34 At or about the same time, the PFRS directed the formation of RDD Investment Corp.

and RDD operations, LLC ('RDD'), as its designees to take an assignment of EDS, interest in

the permits and licenses ofthe Facirity, and to assume contror over the Facility.

35 In corresponde'ce to EDS dated Novembe r 2, 2006, the MDEe cited numerous

permits and license compliance issues and suspended EDS, license to operate the hazardous

waste storage and treatment facility. (Exhibit 7, November 2,2006 correspondence from MDEe

to EDS).

36. on November 2 and,3,2006, the EpA staffconducted an inspection ofthe Facirity.

37 . on or about November r , 2006, EDS executed a euit claim deed transf-erring

ownership of the real propefty to RDD, an Acknowledgement and Assignment Agreemenl,

assigning the assets of the Facility to RDD and conferring on RDD various rights with respecr to

the licenses and permits, and an Assignment of permits. EDS arso surrendered physicar

possession of the Facility. (Exhibit g, Transfer Documents, submitted by RDD under cover of

letter to EPA).

38' Given the considerable uncertainty at the time regarding the extent ofEDS' liabilities

and the condition of the Facility, the Acknowledgment and Assignment Agreement expressly
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stated that RDD was not assuming any riabilities of EDS. Horvevcr, the Agreement did provide

that RDD could act on behalfofEDS wilh respect to the licenses and pennits.

39 At the time RDD took possession of the Facility, RDD did not have the reqqired staff

and/or qualifications necessary to seek formal regulatory approval of the lransfer ofthe lcenses

and pemrits fi'om EDS directry to RDD. Additionally, RDD never inte'ded to operate the

Facility Rather, RDD's role was to secure the Facility. address regulatory concerns and assist in

identifying a qualified owner and operator for the Facility.

40. RDD imrnediately took steps to retain key employees of EDS for purposes of

providing sufficient staffto secure the Facility.

4l ' In early November 2006, RDD mo'ed to immediatery address the pressing regulatory

concems of the EPA and the MDEQ as set forlh in the vanous correspondences from october

and November 2006.

42' RDD secured the Facility and abated any potential environmental contamination or

public health risk by immediatery making the necessary repairs of the well heads, implementing

cleanup procedures related to the october 23,2006, brine water leak at we 2-r2, makrng

appropriate staffing changes, retaining twenty-four hour security service for the Fac ity,

installing the required monitoring technologies, and formulating a plan to address any

compliance issues resulting lrom EDS, past operation of the Facilily.

43' Throughout the month of November, the pFRS and RDD began working to provide

the MDEQ and the EPA rvith all information requested llom EDS which RDD could locate

and/or had in i1s pissession or control.

44. At the time of the transfer of contror of the Facility from EDS to RDD in November

of 2006, most of the insurance policies for the Facility were rn arrears and/or near expiration. In
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order to avoid any lapses in coverage, RDD paid all outsla.'cling premiums and look sreps ro

have all ofthe policies reissued in its name.

45 concunent with the on-site work at the Facility, thc pFRS and RDD began searching

for a qualified, fully capitalizecr owner ancl/or operator to replace EDS. RDD's rore was to

function as an interim manager of the Facility until such time as a qualified owner and./or

operator could be identified.

46- on or about November r6, 2006, the pFRS and RDD identified Environmentar GEo-

Tech'ologies, LLC ('EGT') as a candidate to operate the Facility. RDD antl the PFRS

performed due diligence on the credenlials and financial condition of EGT and its officers and

staff, and chose EGT because of the expertise of its staff and its financial capabilities to operare

the Facility i'full compli:rnce with federal and state regurations, permits and licenses.

47 - In late November and early December of 2006, RDD and EGT began negotiations for

the transfer ofthe Facility and the eventual transfer ofEDS' lice'ses and permits to EGT.

48' RDD and EGT also addressed specific staffing concems relaterl to maintainins

compliance with the various permits and licenses for the Facility.

49' while RDD assumed operational control of the Facirity in earry November 2006.

RDD did not assume any of the liability and/or obligations of EDS. Instead, RDD endeavored to

address each and every issue raised by EpA or MDEe, without necessarily doing so direcfly on

behalfofEDS.

50. EDS, having been removed from the project, did not submit a response to the october

and November 2006 MDEe letters within the time frame set forth by the MDEe, nor did it

provide any of the information requested by the MDEe to bring the Facility back into reguratory

comoliance.
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51' In fact, shorlly after removal from the Facility, EDS closed its ofllce in Birminsham.

Michigan and furlher communication with EDS became very sporadic.

52. on November 20, 2006, the EpA submitted a Notice of Noncompliance and a

Request for Informatiotr to EDS, as a result ofissucs identified during EPA staff inspections of

the Facility. (Exhibit 9, EPA Notice of Noncompliance and Request for Infomration)_ The EpA

cited EDS for administrative and staffing violations of its UIC permits, and required EDS to

submit a compliance schedule within ten days of its receipt of the Notice, which would set fbrth

the dales by which EDS would complete required staff training, update stalf training records and

calibrate all gauges that measured certain operations of the Facility.

53 The MDEQ issued a Second Letter of waming and Notice of Noncompliance to EDS

dated November 2s,2006, which required EDS to provide information regarding the causes of

the past violations, and explain how it planned to resolve each violation that resulted in the

suspension of 1he operations. (Exhibit 10, November 29, 2006 corespondence from MDEe to

EDS).

54. on November 28,2006, RDD sent a retter to the EpA and the MDEe stating that,

due to a computer malfu'ction, RDD would be unable to submit the monthly operating Reports

and monthly Mineral Well Injection Reports for October and November of 2006 as requested of

EDS. RDD retained a consultant in an effort to retrieve the lost data. (Exhibit l l, November 2g,

2006 Correspondence to MDEe and EpA regarding computer failure).

55. On December 7,2006, RDD met with staff of the MDEe in Lansing, Michigan to

discuss the status of operations, the role of RDD and the MDEe's Notice of Noncompliance and

waming Letters. (Exhibit 12, Email correspondence between MDEe and counsel for RDD).
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56' on December 14, 2006, RDD provided the EpA and rhe MDEe with a detailecl

Intcriln Respotrse to the various regulatory corespondence, addressing all issues raised rn the

Letters of waming and Notice of No'complia'ce to the best of its abirity. This response

includcd detailed incident reports describing the circumstances ancl response eflorls related to the

leaks obscrved on october 23, 2006 and october 26, 2006. (Exhibit 13, December 14, 2006

Interim Response of RDD). Not knowing the full extent of EDS' outstanding riabilities, RDD

was careful not to "srep in the shoes of EDS" and provide this submittal directly on behalf of

EDS However, RDD made certain to address all of the regulatory compliance issues which had

been direcred to EDS in lhe various correspondences.

57 RDD's Interim Response also provided detailed reports ofthe remedial actions taken

to date, and, with respect to unresolved issues, set forth the steps being taken to develop and

tmplement a' appropriate plan of response. RDD affirmatively communicated to MDEe and

EPA that RDD remained committed to securing the safe and compliant operation of the Facility

and would meet all of the reguratory obligations imposed by the various licenses and permits.

58 on December 14 a'd 15' 2006, the EpA conducted additional inspections of the

Facility.

59 ' on December 27 , 2()06 RDD submitted calibration settings for the chart recorders to

the EPA. (Exhibit 14, December 27 , 2006 Electronic Mail from RDD to EpA).

60' During the months of December 2006 and January 2007, RDD was in contact with

representatrves of MDEQ and the EpA, keeping the agencies apprisetl of developments and

completion of certain actions, and responding to requests for information.

6i ' on January 3 and 4, 2007, Baker Atras performed EpA-required mechanical integrity

testing of the wells at the direction of EpA to RDD, and pursuant to a work plan submitted by
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RDD and appro'ed by the EPA. This was the first of marry instances r.vhere the EpA worked

directly with RDD. and through their comrnunicalions and conduct, acknowledsed RDD,s role

as a "de facto" permittee of the UIC permits.

62 on .lanuary 8,2001, RDD submittcd another Interim Status Report and a Notice of

Proposed Operating License Transfer to the MDEQ, pursuant to Michigan Administrative Rules

299.9519 a.d 299,9522. (Exhibit 15, January 8, 2007 Interim status Reporl and Notice).

Included in the Status Report was a summary of recent work performed at the Facility to address

the issues identified by the MDEe in their conespondence of october and November of 2006,

including, detail of the rcpair work to wells 1- 12 and,2-72 in response to the issues noted by the

MDEQ during the October inspections.

63' on January 12, 2007 , EpA requested additionar information from EDS to derermme

whether cause exisred to revoke and re-issue, modify or terminate the uIC permits. (Exhibit | 6,

Ianuary 12,2007 Request for Information from EpA to EDS). The EpA required EDS to submit

its records ofinjection pressure, calibration, monitoring offlow rate ancl injectate pH, a legend of

the continuous monitoring chafis, information regarding the hours worked by the well operators,

and the causes of the failure of the automatic waming system.

64. In early January, RDD performed the EpA_required mechanical integrity testing, as

stated above, and removed and properly disposed of roll-off boxes of hazardous waste lelt on-

site from EDS'operations, developed ancl implemented a soil remediation plan, developed and

implemented a well pump monitoring system, performed monitoring and testing of the wells, and

extensively cleaned the Facility. (Exhibit 17, Jantary 4,2007 Electronic Mail from RDD to EpA

enclosing temperature log data and January 12,2007 Facsimile to EpA enclosing results of

mechanical integrity testing).
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65 On .Iaiuary 26, 2007 , the MDEQ issued a Notice of Violation to EDS as licensce and

permrt llolder, and to RDD as owner of the Facility and land upon which the Facility is located.

(Exhibit 18, Notice of Violation). The Notice of Violation required certain actions to be taken

before the MDEQ would approve transler ol'either the Part 111 license or the part 625 permit,

including submission to the MDEQ of wrilten verification of the approval of the transfer of the

EPA UIC permits.

66' RDD schedured a meeting with the MDEe to discuss rhe implementation of the

actrons requrred by the January 26, 200i Notice of Violation, and began compiling the

information requested by the MDEe for submission.

67 ' concurrenl with its efforts to respond to MDEe, RDD hand delivered to EpA statf a

response to all of the infomration rcquested in its January 12,2007 Request for rnrormation at a

meetrng in chicago, Ilrinois on January 31, 2007. (Exhibit 19, January 30,2007 Response ro

Request for Information to the EpA).

68' Included in this response was deta'ed informauon regardrng the causes of the

November 2,2006 leak, alr iryection pressure, caribration aad monitoring records requested and

available (to the extent that EDS maintained these records), a regend of the continuous

monitoring charts, and an initial response regarding the cause of the failure of the automatic

wammg system' The only information RDD was unable to provide in response to EpA,s

J'anu*y 12,2007 Request for Information was infbrmation regarding the hours worked by the

well operators, as such records were maintained by EDS and were not tumed over to RDD at the

time of transfer.
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69. At the Jan'ary 31,200i meeting, RDD a'd a represenlative of EGT discussed the

status of the Facility u,ith EPA stafl the status of the transfer of the licenses and pennits. a'd the

efforts ofRDD in addressing EpA,s concerns.

10. At the same meeting, RDD cornmunicated to the EpA that

developing plans for transfer of the pemrits/licenses to EGT.

it r.vas in the process of

77 - RDD affirmatively staled its intention to supplement its response as it received

additional information, and also conlirmed that it was aware of the order to suspend operations,

and that it would cotltinue to ensue that the Facility was not operated until aulhorization from

the was received flom EpA and MDEe.

72' Also at the meeting, the EpA indicated that it was generafly satisfied wit]r RDD,s

progress in ensuring Facility compliance, and that a transfer apprication wourd likely be

favorably received. This meeting, in which EpA affirmatively acknowledged the actions of

RDD, is another instance in which the EpA acknowledged the status of RDD as the .de facto,,

permittee of the wells.

13. In reliance, in part, on the positive feedback received during the Janumy 31,2007

meeting, RDD and EGT continued with their efforts to maintain compliance with permit

requirements and to move forward with the formar request for transfer of the UIC permits.

74' In correspondence to the Honorable John D. Dingell dated February g, 2007, EpA

Region 5 Administrator, Mary A. Gade, acknowledged that RDD had provided recent calibration

records for the pH meter and copies of the majority of requested circle charts. Ms. Gade

acknorvledged that both wells demonstrated internal mechanical integdty during testing in

October of2006.
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75. on or about Febmary g,2007, the pFRS finalized its agreement to transfer the

Facility and assets to EGT.

76. on February 15,2007, RDD and EGT met with the MDEe (in person) and the EpA

(by phone) to discuss the Ja'uary 26,2()07 Notice of violation issued by the MDEe and to

address and update EPA and MDEQ on the status ofthe various licenses and pemrits under each

agencies' jurisdiction.

71 ' on or about February 15, 2007, RDD began communications with EDS, seeking its

assistance in executing the UIC l'ransfer Agreement required by 40 cFR $144.41 for a minor

modification of the permits.

78. concunent with its meeting and communication with EpA antr the MDEe, pFRS,

RDD and EGT were completing the appropriate documentation for formally requesting a hansfer

of the UIC permits ftom EDS to EGT, including, but not limited to, prepadng and obtaining

insurance coverage and a closure bond for the Facility, and preparing a demonstration of

financial responsibility.

79. on Febmary 12 and 13,2007, RDD submitted a replacement Letter of credit to the

MDEQ and an insurance policy summary for purposes of demonstrating financial responsibility

for the Facility. (Exhibit 20, Letter ofCredit and Insurance policy Summary).

80 on February 28, 2007, RDD, EGT and EDS submitted their uIC permit transfer

request to the EPA.' pursuant to 40 cFR $144.4r. (Exhibit 2r, Transfer Application package).

81' At the time of this submission, RDD was in continuous contact with counsel for EDS

in order to complete the execution of the UIC Transfer Agreement.

82' As of March 7, 2007, RDD had completed a number of critical tasks for purposes of

finalizing the request for transfer of the part I 1 1 Hazardous waste Management Facility
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operating License, the Parl 625 Mineral wells permits, and the EpA UIC permits, includrng, but

not limited to:

RDD coordinated rvith the Michigan Attorney General's office to finalize the lo.* of the

Parl I I I transler requesl, pursuant to the pafi I l1 administrative rules, and discussed the

timing and content of the submittal in detail with staff of the WHMD.

RDD outlined steps to obtain infom.ration regarding the leak at well 2-12 in october, at

the request of the MDEQ.

o EGT prepared written qualifications of its staff and management team, including a

summary of the training and experience of the well operators.

RDD and EGT met on March 5, 2007 regarding the transfer of the NpDES and air quality

permits, and finalized the content of the request for the license transfer to be submitted to

the MDEQ.

RDD hired stantec consulting Michigan, Inc., the original Facility design engineering

company, which performed an engineering review of the Facility to certify repairs to the

Facility arid recertify the Fac ity's capability for treating, storing and disposing of

hazardous waste in compliance with appl:icable federal and state laws and administrative

rules. (Exhibit 22, February 26, 2007 Certification).

EGT continued, during this time period, to identify qualified personnel, including a

Facility Manager, an Environmentar control Manager and a trained well operator, and

identified and/or retained additional staff to fill positions required when the Facilitv

returns to operational status.

83' on March 9,2007, RDD and EGT submitted a draft request for transfer of the part

111 license to the MDEQ, pursuant to Michigan Adminishative Rules 299.9519 and,299.9522,
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including numerous exhibits and attachments addressi'g the MDEe's January 26,2007 Notice

of Violation. (Exhibit 23, Draft Request for Transfer ofparl l l1 License),

84 Du.ng this timc, RDD and EGT made progress in moving towards compliance rvith

and transfer of the PaIl 625 permit including, obtaining the conformance bonds for each of the

rvells, completing an applicatio' for fansler of the permrt, preparing statements regarding the

qualifications of the rvell operator and an organizational chart of EGT, and coordinatins with

MDEQ Office of Geological Survey (,.OGS") sta{Ton the transfer process.

85' on March 9,2007' RDD submitted resurts from a Bottom Hole pressure survey of

the wells to EPA as required under rhe EDS uIC permits. (Exhibit 24,March9,2007 facsim e

frorn RDD to EPA enclosing testing results).

86' on March 13,2007, the EpA requested additional information from RDD and EGT

for the processing of its UIC transfer application package. (Exhibit 25, March 13, 2007

Electronic Mail from EpA to RDD and March 16,2007 correspondence f-rom EpA to RDD and

EGT).

87 ' In electronic ma to EpA dated March r5, 2007, counsel for RDD provided an update

on the UIC transfer request of RDD and EGT, and indicated that the UIC Transfer Agreement

had been revised, :onsistent with the EpA's suggestions. (Exhibit 26, March 15,2007, March 19,

200'7 and Mzuch 23, 2007 Electronic Mail from counsel for RDD to the EpA).

88' on March 19,2007, counsel for RDD submitted an update to EpA on the information

requested on March 13,2007 via electronic rnail. (Exhibit 26).

89' on March 21, 2007 , EpA staff conducted an inspectron of the Facility (Exhibit 29,

March 21, 2007 Inspection Results). The Fac ity Manager for RDD was on-site for this

inspection, and RDD demonstrated a successful test of the annulus pressure alarm system as
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requested b]' EPA, as acknoi.vredged by charles Brorvn of the EpA. Trris instance provrdes

anothcr example of the EPA acknowledgir.rg, by its words and actions, RDD,s stat's as the ..de

fac to' '  pcrmittec oi ' thc u elLs,

90' In a letter dated March 22, 2001, counsel ror the pFRS demanded the immecriate

cooperation of EDS in executing the UIC Transfer Agreement and other documcnts conslsrenr

rvrth the November 7, 2006 transrer. (Exhibit 40, March 22,2007 conespondence from counser

for PFRS to counsel for EDS,

91' on March zi, 2007, RDD submitted to the EpA, via electronic mail, copies of the

standby Letter of credit and Standby Trust Agreement executed by the pFRS Board in favor of

RDD and EDS, pursuant to EpA's directions. (Exhibit 26, March 23 Erectronic Mail from

counsel for RDD to the EpA).

92' In a letter dated March 26,2007, RDD provided hard copies of the Standby Trust

Agreement between RDD and rhe pFRS and Standby Letter of credit for the account of RDD

and EDS. (Exhibit 2i , March 26, 2007 Letrer from RDD 10 rhe EpA).

93 ' on March 29, 2007, final copies of the uIC permit Transfer Agreement, executed by

RDD' EGT and EDS, wcre transmitted to EpA, via electronic mair, and by April 12,200r,hafi

copies of all ofthe original documents related to the uIC permit transfer request were submitted

to EPA. (Exhibit 26, March 15,2007, March 19, 2007 andMarch 23, 2007 Erectronic Mail from

coursel for RDD to the EpA); (Exhibir 28, April 12, 2007 Letter from RDD to the EpA).

94- In a letter dated March 27,,2007, the MDEe acknowle<iged the February 15,2006

meeting between MDEQ, RDD and EGT and the completion by RDD of a number of the

required actions set forth in the Notice of violation. The MDEe correspondence identified
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additional issues to be remedied before the Part 111 license and pat 625 permits could be

translerred. (Exhibit 30, March 27 ,2007 Letter from MDEe to RDD).

95. Pursuant to the March 27 , 200i retter from the MDEe, on April 6, 20(-)7, RDD

submitted to the MDEQ a work plan and schedule to address issues relating to removai of waste

from storage tanks on-site dating back to EDS' operations, including a plan ior decontamination

and re-certification of the Facility to bring the Facility into compliance with the conditions of the

Part I 1 1 license. (Exhibit 3 l, Work plan).

96- on April 11,200i, RDD and EGT again met with the MDEe to discuss the transfer

of the Part 111 license and the part 625 permit. MDEe indicated that it had performed only a

preliminary review of RDD's and EGT's draft Part 1 I I license transfer request submission

because the EPA approval of the transfer of UIC permits was still pending.

97 ' At that meeting, the MDEe arso requested that EDS' previous violations of the

financial assurance requirements be remedied. In response to this request, RDD and EGT

immediately undertook to ensure that the Facility closure bond remained in place. RDD and

EGT further agreed to continue to rlevelop the work plan to a<ldress the remaining waste stored at

the Facility, and confirmed that an amended work plan wourd be submitted based on MDEe,s

comments to the April 6, 2007 work plan. (Exhibit 32, April 17, 2007 Electronic Mail ffom

MDEQ to RDD summarizing April 11, 2007 Meeting).

98. on April 12,2007, RDD and EGT received notice from the EpA that, whire it had

received the suppbmental information requested in order to process the transfer request, the EpA

had decided instead to terminate EDS' permits. (Exhibit 33, April 12,2007 correspondence to

RDD and EGT from the EpA).
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99. At no time prior to April 12, 20oi , i' rl.re many communications and meetrngs

between EPA, RDD and/or EGT, r.vas there ever any mention or imlication whatsoever that EpA

intended to terminate the UIC permits. In fact, there was virtually no expression of

dissatislaction with the actions ofRDD related to the Facility, as EPA effectively acknorvledged,

by its conduct and communication, RDD as the "de facto" pennittee lbr the wells.

100. Also, on April 12, 200i, Lhe EpA indicated for the first time that it would not

consider or process the RDD/EGT UIC transfer request, as the termination wogid render the

transfer request moot.

101. Up until April 12, 2007, RDD and EGT were under the belief that the request for

transfer of the UIC permits was being duly processed and considered by EpA.

102. On that same date, the EPA issued a Notice of Intent to Terminate the UIC permits to

EDS, pursuant to 40 cFR g 124.5 and 40 cFR $144.40, due to ',EDS, noncompliance with

numerous provisions of the permits"" referring to EDS' historical violations and compliance

issues occuning prior to November 2006. (Exhibit 34, Notice of Intent to Terminate).

103 Nearly all of EDS' compliance issues identified by fte EpA in the Fact sheet that

accompanied the Notice of Intent to Terminate were remedied in full by RDD in the months

leading up to the February 28, 2007 transfer request of RDD and EGT, including the submission

ofresponses to EPA (and MDEQ) requests for information, providing calibration and continuous

monitoring records, providing an adjusted cost estimate for closure, maintaining a trained

operator on site when the well is in operation, testing and maintaining an emergency waming

system' conducting the test for reservoir pressure, and provision of EpA-required reports.

104. As of April 12,2007, the pFRS and RDD complied, substantially, if not compretely,

with the EPA's and the MDEe's requests for information, remedied the staffing concems,
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implernented testing and provideil results of same to thc MDEe and EpA, and made neoessary

repairs to the Facility to prevent leaks or other unsate conditrons.
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